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Entitlements in Law and History

As a legal idea, the concept of an entitlement is utterly mundane.
But the substantive content and distributive effects of the range
of legal entitlements are not matters of indifference, rather they
reflect and enact distinct political values. Legal entitlements do not
descend from the sky, but are created by human actors who make
moral or philosophical decisions, explicitly or implicitly, about who
is deserving or undeserving of reward within a chosen economic
structure. The politics of race, gender, and class are filtered through
these choices.

Lucy A. Williams, 1998*

In December 1817, sixty-six-year-old George McBeth of the Pendleton
District of South Carolina, a veteran of the American Revolution, peti-
tioned the United States Congress to grant him Federal income assis-
tance. McBeth admitted that he had not received an injury in the service
of the nation that would entitle him to disability benefits. Nonetheless, he
hoped that he could rely upon the Government in his time of need. Aged,
infirm, and incapable of supporting himself and his elderly wife, he had
no relatives or connections upon whom to rely for support during “the
short time that m[ight] remain of his frail existence.” McBeth ascribed
“no particular merit” to himself for having fought in the Revolution, but
begged Congress to shelter him from “the pitiless storms of adversity”
and “shield him from the chilling grasp of utmost poverty.” As his ac-
quaintances would attest, he was an “honest, honorable, sober upright
man” who sincerely believed that he had “claims upon the bounty of his

! “Welfare and Legal Entitlements: The Social Roots of Poverty,” p. 575, in The Politics
of Law: A Progressive Critique, ed. David Kairys (New York: Basic Books, grd. ed., 1998),

pp- 569-90.



2 Entitlements in Law and History

country, whose liberties he fought for and whose independence he aided
in establishing.”®

McBeth was not alone in thinking that the United States should come
to his aid, as the many petitions and claims sent to Congress in the
late eighteenth and early nineteenth centuries demonstrated. Rawleigh
Christian of Northumberland County, Virginia, another veteran of the
Revolution, wrote to Congress in December 1817 to ask for “something
for his immediate support and also such an annual pension as [ Congress]
m[ight] think just, taking into consideration his services and situation.”
He had devoted the prime of his life to the American cause, having fought
in seven major engagements between 1774 and 1781 as a soldier in the
army. Advancing in age, feeling the effects of his war wounds, and inca-
pable of earning a living through his own labor, Christian “thr[ew] him-
self on the justice and bounty of the Congress of the United States under
the most thorough assurance that they w[ould] not suffer the worn out
Soldier of the Revolution to pine in want for that pittance which would
be like a drop from the ocean of a great and wealthy country.”?

Congress received the petition of Nathaniel Kinnard of Portsmouth,
New Hampshire, in January 1818. It detailed Kinnard’s decades of devo-
tion to the United States, from his enlistment as a soldier in the revolu-
tionary army in 1775 to his discharge as the commander of the cutter New
Hampshirein 1815. He had “served the whole of two Wars, during which
he ha[d] suffered more than five years imprisonment & captivity.” Like
McBeth and Christian, the sixty-three-year-old Kinnard felt “compelled
to throw himself on the bounty, or the justice of his Government, for that
decent support to which his own means [we]re totally inadequate.” He
prayed that Congress would add him to the pension list or otherwise pro-
vide for him so that “the few remaining days, or years, which m[ight] be
allotted to him, [would] not be embittered with the reflection, that while
he ha[d] devoted the best period of his life to his country, his services &
sufferings should have resulted in the Poverty of himself and his family.”#

On March 18, 1818, President James Monroe signed a bill establish-
ing a Federal pension program for aged, impoverished veterans of the

? Petition of George McBeth, HR15A-G10.1, Records of the U.S. House of Representatives,
Record Group 233, National Archives, Washington, DC.

3 Petition of Rawleigh C. Christian, SEN 16A-G10, Records of the U.S. Senate, Record
Group 46, National Archives, Washington, DC.

4 Petition of Nathaniel Kinnard, HR 15A-G10.1, Records of the U.S. House of Representa-
tives, Record Group 233, National Archives, Washington, DC.
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American Revolution. The legislation had been passed by overwhelm-
ing majorities of both chambers of the Fifteenth Congress of the United
States. According to its terms, surviving patriots who had served in the
Continental Army or Navy until the Revolution ended, or for atleast nine
months during that war, and who were in need of their country’s support
because of reduced circumstances, became entitled to Federal pensions
for life.5

The enactment of the Pension Act of 1818 was a watershed event.
Most obviously, it committed the U.S. Government to playing an active
and direct role in the alleviation of poverty. The Pension Act constituted
a major departure from the uncertain and highly localized support pro-
vided under the poor laws, establishing a vital new source of national-level
income assistance for thousands of citizens and a new partner for state
and local entities charged with caring for the poor. In conferring entitle-
ment status upon aged veterans, the act also constituted an expression of
“enforceable virtue,” which embodied new national standards for public
morality and civic responsibility.®

In addition to inaugurating an important new Federal social role, the
Pension Act entailed a critically important congressional turn toward a
novel type of public policy: statutes entitling groups of citizens to Federal
benefits via public benefit programs. Entitlement programs are such stan-
dard fare today that they seem to be an intrinsic part of public affairs. As
a policy strategy, however, they were an invention of the early national
period. An essentially new form of public law, entitlements proactively
granted Federal largesse to citizens sharing certain designated character-
istics. Such a device deviated radically from the tenets of representation
and fiscal responsibility enshrined in the political and constitutional cul-
ture of early America, which obligated legislators to respond directly to
the petitions and claims of citizens like McBeth, Christian, and Kinnard
on an individual, case-by-case basis.

In creating pension entitlements in 1818, Congress acknowledged
decades of struggle for recognition by the military veterans who had
fought to establish the American nation. Yet, as many men petitioning
for Federal aid soon learned, the Pension Act passed by Congress did

5 Annals of Congress, 15th Cong., 1st sess. (Washington, DC: Gales and Seaton, 1834-),
pp- 2518-19.

6 John Resch, Suffering Soldiers: Revolutionary War Veterans, Moral Sentiment, and Political
Culture in the Early Republic (Amherst: University of Massachusetts Press, 2000), p. 118.



4 Entitlements in Law and History

not recognize or reward the efforts of all veterans.” Instead, it took an
overtly selective approach in designating a category of eligibles, restrict-
ing benefits to a carefully delimited subset of the men who had served
in the Revolutionary War. Many people who celebrated the Pension Act’s
enactment apparently were willing to overlook the selective perception
involved in its establishment. Others, however, were appalled by the new
law’s selectivity, which seemed to violate contemporary legal norms bar-
ring legislation that operated “partially” upon particular classes of citi-
zens, advancing inegalitarian conceptions of citizenship and distributive
Jjustice.

In embracing entitlements as a device for programmatically address-
ing the presumptively similar characteristics and circumstances of groups
of citizens, Congress relinquished some of its legal authority and duty to
determine the worthiness of individuals. This created a need for an ad-
ministrative branch of government and invested it with significant powers
over citizens’ lives. At the same time, the American state gained the power
to construct abstract categories of desert and reward, signaling what kinds
of people and behaviors would be deemed virtuous and meritorious by
the nation. America’s original entitlements bound citizens and their loy-
alties to the government of the United States, but not in such as way
as to engender passivity. Rather, Federal entitlements urged positive ac-
tions in the service of Government goals, by members of the military and
civilians alike. Mobilizing the energies and imaginations of thousands of
American citizens, entitlement programs allowed multiple thorny prob-
lems of national governance to be addressed simultaneously, be they con-
quest, territorial expansion, or the elimination of native peoples.

The scope of the 1818 Pension Act was unprecedented when its terms
were inscribed in the statute books of the United States. In form, how-
ever, it was not entirely new, for it joined a set of earlier enactments
that programmatically entitled other select groups of Americans to land
and monetary benefits. Because the Federal government had extended
the Continental and Confederation Congresses’ commitments to provide
for men injured in the service of the state, the pension program of 1818
was grafted onto an existing pension plan for disabled veterans. A set of

7 There is no record that George McBeth or Nathaniel Kinnard ever received pensions
under the Pension Act of 1818. Rawleigh Christian apparently died shortly after he peti-
tioned Congress for aid, leaving his widow to seek a pension. Revolutionary War Pension
and Bounty-Land-Warrant Application Files, Records of the Veterans Administration,
Record Group 15, National Archives, Washington, DC.
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land-related entitlement programs was also already in place. Federal law
granted land to certain classes of veterans who had fought in national
forces during the Revolution and the War of 1812, and bestowed special
purchase rights upon select categories of civilians who had settled ille-
gally on the public domain. New pension and land entitlements would
soon be added to those on the books in March 1818, further extending
the beneficence of the United States to particular “types” of citizens. To-
gether, these early American entitlements constituted the United States’
first “system of national public care.”® The establishment of this early sys-
tem of Federal social aid, and the coincident invention and legitimation
of programmatic, legal entitlement as a Federal policy practice, had enor-
mous consequences for the institutional development of the American
state, the contours of American civic life, and the shape of future U.S.
social policy.

Rethinking the American State and American Governance

The idea that an important system of national social provision came into
being in the United States at the turn of the nineteenth century may
confound readers steeped in the conventional wisdom that a Federal so-
cial role did not meaningfully exist in the United States until the 19gos.
Even those acquainted with recent revisionist scholarship situating the
origins of Federal social policy in the Civil War pension system may be
perplexed to learn that major programs of public care existed well before
the Civil War and Reconstruction. For many, the absence of an American
“welfare state” before the late nineteenth or early twentieth century log-
ically denies the existence of antebellum social programs of enduring
significance. Theda Skocpol, most notably, ignores Federal land benefits
in her account of the origins of social policy in the United States, and
dismisses the establishment and expansion of Federal military pensions
before the 1860s as “minimal” compared with what was to come later,
even though she otherwise emphasizes that policies shape politics.9
Those who understand the early American state to have been a lim-
ited, underdeveloped, premodern shell may similarly be confounded by
the notion of a significant early-nineteenth-century system of national

8 Theda Skocpol’s phrase. Protecting Soldiers and Mothers: The Political Origins of Social Policy
in the United States (Cambridge, MA: Harvard University Press, 1992), p. 151.
9 Ibid., p. 105.
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social benefits. The preeminent works detailing American state forma-
tion postpone the evolution of genuine “stateness” until the middle to
late nineteenth century, when the exigencies of the Civil War and Recon-
struction led to the development of wholly new forms of central authority

10

and capacity.'® By the terms of these and other accounts, the insubstan-
tial, essentially frail entity that was the antebellum American state would
not have been capable of enacting and implementing Federal social poli-
cies and programs on behalf of the nation’s citizens. Not until the victory
of the Union’s forces, as Richard Bensel puts it, would the American
state gain the “fundamental attributes of territorial and governmental
sovereignty.”!!

It is unfortunate that some of the finest scholarship on American po-
litical development not only fails to account for the empirical realities
of early Federal institutions and social welfare policy but, moreover, ef-
fectively dismisses them, creating large blind spots in our field of vision.
These blind spots will not disappear until we begin to rethink the qualities
of the early American state and its policies, elucidating the attributes that
it possessed and the goals it could and did achieve, instead of focusing
upon the features that it lacked and the tasks it could not and did not
accomplish.

A critical first step in this reconsideration is that of identifying the
scholarly tendencies that have worked to camouflage the true dimensions
of the American polity in its formative years. One of these tendencies is
the almost systematic inattention that has been paid to the institutional di-
mensions of early American governance during the past several decades,
even by scholars of a “new historical institutionalist” stripe, whose re-
search focuses on the relations between institutions, social forces, and
political outcomes and their consequences. Richard John has attributed
this inattention to the emergence of new traditions in historiography
that discounted the role of state institutions in the early republic, ef-
fectively rendering analysis of the structural features of American gover-
nance passé.'* Only very recently have scholars begun to redirect their

' Richard Franklin Bensel, Yankee Leviathan: The Origins of Central State Authority in
America, 1859—1877 (Cambridge: Cambridge University Press, 1990); see also Stephen
Skowronek, Building a New American State: The Expanion of National Administrative Capaci-
ties, 1877—1920 (Cambridge: Cambridge University Press, 1982).

"' Yankee Leviathan, p. 2.

'* “Governmental Institutions as Agents of Change: Rethinking American Political
Development in the Early Republic, 1787-1835,” Studies in American Political Development
11(2) (Fall 1997): 347-80.
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focus toward the law, public policy, and public administration of the early
national period in an effort to assess how governmental institutions, in
combination with ideas and social circumstances, enduringly influenced
the developing nation. Much more remains to be discovered about gov-
ernance in the United States’ early national period.

John has also diagnosed the myopia that results when early American
governance is evaluated in terms of anachronistic understandings of state
and “stateness,” such as when the nation’s original administrative appa-
ratus is measured according to comparisons with the post-Civil War or
even the twentieth-century administrative state. Such judgments render
the state building and governance that took place before the 1860s pre-
historic, effectively consigning them to an interesting but irrelevant past.
This is regrettable, for meaningful and far more appropriate compar-
isons can and should be drawn between the institutional arrangements
and policy outputs of the founding generation and those that existed
immediately prior to the framing of the Federal Constitution.'3

These insights of John’s provide a valuable starting point for an in-
quiry into the true qualities of the early American state, but they need
to be extended to reveal the ways in which our vision is also distorted
when American “stateness” either is appraised in terms of inapt interna-
tional comparisons or assessed solely in administrative terms. Federally
organized, formally dedicated to the principles of popular sovereignty,
representation, and citizens’ rights, and curiously invested in both lib-
eral and illiberal pursuits,'4 the early American state was in key respects a
state like no other. The institution at the core of this unique state was not
the executive, as is implied by studies measuring state strength according
to central administrative capacity, but rather the nation’s legislature. It
was the U.S. Congress that was the key institutional player in establishing
political stability, prosperity, and security while expanding the American
nation and forging a national community — in no small part through the
establishment of the entitlement programs chronicled in this book.

Just as incongruous assessments of the state and state capacity skew
our vision of the realities of early American governance, so too do anal-
yses predicated upon contemporary understandings of the welfare state.

'3 Ibid., p. 368. See also Richard R. John, Spreading the News: The American Postal System from
Franklin to Morse (Cambridge, MA: Harvard University Press, 1995).

'4 Rogers M. Smith, Civic Ideals: Conflicting Visions of Citizenship in U.S. History (New Haven,
CT: Yale University Press, 1997).



8 Entitlements in Law and History

The welfare state is an extremely problematic standard for evaluating the
national social programs of nineteenth-century America, because those
programs were not necessarily enacted with the goal of constructing a de-
liberate, holistic system of care or even intended primarily as what we now
think of as “social policy.” This does not mean that they should be viewed
as insignificant providers of welfare or classified as a different “type” of
policy, such as military policy or land policy. Instead, they should be rec-
ognized as forms of governance established under changing conditions
of democracy, which constituted systems of public benefits appropriate
to particular historical circumstances. Like their counterparts in modern
welfare states, these benefits were legal entitlements.

Calling eighteenth- and nineteenth-century Federal benefits “entitle-
ments” may be fraught with some danger, since the term has strong mod-
ern associations, means strikingly different things to different people,
and usually carries a strong political charge. Many who take the sign
of that charge to be positive understand entitlement programs to indi-
cate that a given nation-state recognizes certain basic commitments to
its citizens, whether they take the form of universal guarantees for all (in
T. H. Marshall’s words, the “social rights of citizenship”)'5 or more discre-
tionary allocations. Those reading the sign of the charge to be negative,
by contrast, typically comprehend entitlements to invoke the specter of
welfare, or unearned, noncontributory assistance. To them, the word en-
titlement is either a term that signifies a welfare benefit per se or a label
that contains the potential to invite social stigma, whatever program it
might be applied to.

There is nonetheless an inherently neutral understanding of entitle-
ments — the one relied upon in this book — that takes the term entitlement
simply to identify a particular form of public law or policy: one that grants
public benefits to groups of “like” individuals programmatically, on the ba-
sis of the statutory eligibility criteria of deliberately enacted legislation.'®
R. Shep Melnick has called attention to the formal, programmatic aspect
of entitlements in order to demonstrate that such benefits have never

'5 See “Citizenship and Social Class” in Class, Citizenship, and Social Development (New York:
Doubleday & Co., 1964), pp. 65-122.

16 A form of public policy has been usefully defined by Deborah Stone as a particular strat-
egy for “structuring relationships and coordinating behavior” toward the achievement
of particular purposes. Policy Paradox and Political Reason (Glenview, IL: Scott, Foresman
& Co., 1988), p. 208. This definition of entitlements is refined further in subsequent
sections of this chapter.
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achieved the status of constitutional guarantees in the United States.'?
Equally important, however, is the fact that it is the programmatic dimen-
sion of entitlements as a form of public law that distinguishes them from
the sporadic acts of legislative generosity found in private law. This dis-
tinction admittedly is not vital to an understanding of the modern world
of social policy, for public law is now at the core of the legislative process.
However, it is absolutely essential to an understanding of American polit-
ical development in the late eighteenth and nineteenth centuries, when
the congressional agenda was dominated by private claims and private
legislation. Early American legislators devised the programmatic entitle-
ment of categories of citizens as a formal alternative to the one-time, ad
hoc grants of aid or preferential treatment that were then their normal
mode of response to citizens’ individual and unpredictable claims of need
and right.

To underscore this formal dimension of entitlements is not to sug-
gest that their substance is unimportant. Entitlement programs distribute
certain resources and impose certain burdens. They confer identities,
encourage preferences, establish understandings, and enable experi-
ences. The particulars of specific programs matter. Yet, the common
structure shared by all entitlements is also significant. As the case stud-
ies of America’s original entitlements found in the following chapters
demonstrate, different programs tend to generate similar institutional
processes, serve the same ideological functions, and produce the same
kinds of political dynamics. In both form and substance, entitlements play
a vital role in composing states and societies, as well as the institutions
and characters that inhabit them.

This book explores how, why, and with what effects national legisla-
tive bodies selectively entitled groups of Americans to social benefits from
the very beginning of the nation’s existence, starting with land grants and
disability and service pensions for veterans of the Revolutionary War. It
shows that entitlements were a primary instrument by which the fledgling
U.S. Government constituted itself and the new nation during the first
century of the Republic’s existence. First, and perhaps most obviously,
there was a vital substantive link between entitlements and the concrete
geographical development of the nation. The national-level pension and

7 Between the Lines: Interpreting Welfare Rights (Washington, DC: Brookings Institution,
1994), pp. 16-18, 274-83; “The Courts, Congress, and Programmatic Rights,” in
Remaking American Politics, ed. Sidney Milkis and Richard Harris (Boulder, CO: Westview
Press, 1989), pp. 188-212.
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land entitlements legislated by the Continental and U.S. Congresses from
1776 on facilitated the establishment, consolidation, expansion, and re-
construction of the United States through military and civilian conquest,
allowing the Revolution to be won and American sovereignty gradually
to be extended over a continental republic of unprecedented size.

State building went hand in hand with these processes, and entitle-
ment programs played a major role in the development of national in-
stitutions. To begin with, they allowed the new American state to build
and sustain a capable national military — no mean feat in a country philo-
sophically opposed to professional or standing armies. Entitlements also
necessitated and justified the establishment of a national treasury and
a public domain, even as they simultaneously required their use. They
shaped the development of Congress, contributing to the establishment
of the committee system and the emergence of modern legislative behav-
ior rooted in programmatic responses to group demands. Early American
entitlements also spurred the creation of a Federal bureaucracy, since gov-
ernmentagents of various kinds were needed to process, verify, and police
applications for programmatic benefits and organize their disbursement.
The nation’s first entitlement policies even affected the evolution of the
federal courts by provoking conflicts over procedural justice and the dis-
tinction between legislative and judicial roles and functions.

Entitlements also figured prominently in the evolution of the U.S.
Constitution’s meaning and, more generally, in the development of
law and legality in the United States. The creation of Federal pension
and land entitlements involved the practical incarnation of foundational
American legal concepts that were not self-executing, including the sep-
aration of powers, federalism, Congress’s taxing and spending authority,
property, the right of petition, and representation. Looking at the actual
record of the first hundred years of U.S. governance through the lens of
statutory entitlements, we learn that original understandings of institu-
tional functions, derived from colonial legislative precedent, vested ad-
judicatory authority over certain kinds of claims in Congress rather than
the courts.’® The mechanism for conveying those claims to Congress was
the petition, a form of political speech so vital as an expression of the will
of the people, and as an instrument that structured politics and the pro-
cesses of representative government, that the ability to petition became

18 Christine A. Desan, “The Constitutional Commitment to Legislative Adjudication in the
Early American Tradition,” Harvard Law Review 111 (1998): 1381-go.
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the capstone of the rights protected by the First Amendment.'® Contrary
to what the standard legal historiography would have us believe about
pre-New Deal limits on Congress’s authority, neither federalism nor the
provisions of Article I of the Constitution prevented Congress from estab-
lishing new forms of property, including the pensions, land grants, and
preemption rights that played a significant role in social provision from
the early days of the nation’s existence. The history of America’s early en-
titlement programs indicates that much of the dialogue that took place
about the meaning of the Constitution from the late eighteenth to the
mid-nineteenth century took place in Congress, not the judiciary. It was
a dialogue that was produced by the dynamics of the interaction between
citizens and their representatives: one that demonstrated that America’s
original constitutional culture was produced as much in practice as in
theory, and as much from the bottom up as from the top down.*®
Because most of America’s original entitlement programs were very
selective, distributing benefits to relatively small subsets of the American
people, they gave rise to debates both in and out of Congress about the
meaning of distributive justice and redistributive obligation. Even in in-
stances when the enactment of particular benefits was widely supported,
there was significant concern about the constitutive effects of creating for-
mal legal categories of citizen deservingness, or about the ways in which
the practice of selective entitlement might reach into social and political
life to affect everyday patterns of thinking and acting.?" It was understood
that beyond providing a substantive inducement for citizens to become
invested in state endeavors like Indian removal and expansionism, enti-
tlements also contributed symbolically to the formation of political and
legal consciousness. Entitlements were a form of social knowledge. They
suggested new avenues by which people could make claims and demands,
generated new expectations about the Federal role, imparted an under-
standing of statutory benefits as rights, and shaped conceptions of identity
and citizenship. Partisan, sectional, and electoral concerns as well as the
politics of self-interest undoubtedly figured prominently in arguments

'9 Gregory A. Mark, “The Vestigial Constitution: The History and Significance of the Right
to Petition,” Fordham Law Review 66 (1998): 2153-2231.

29 As Christine A. Desan has observed, “institutions conceived as matters of everyday
practice are the relationships that incarnate the state.” “Writing Constitutional History
beyond the Institutional/Ideological Divide,” Law and History Review 16(2) (Summer
1998): 392.

2! John Brigham, The Constitution of Interests: Beyond the Politics of Rights (New York: New York
University Press, 1996), pp. 2—3.
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over program establishment, expansion, and retrenchment. Yet, citizens
and their representatives in Congress also struggled with questions of
principle, as can be seen in debates over the legal or political nature of
claims of entitlement, the meaning of justice and honor, the extent to
which Congress was to be guided by legislative precedent, and the kind
of republic that the United States was intended to become.

The first American entitlements thus played a major role in the con-
stitution of a distinctly American, exceptional state: one that largely was
organized around neither universal social provision nor even social provi-
sion per se, but rather around the selective entitlement of certain citizens
who advanced the diverse goals and purposes of the Federal government.
Entitlements were designed both as retrospective rewards for past ser-
vice to the nation and as prospective incentives for citizens to behave in
ways that Congress deemed necessary for the achievement of national
objectives. In essence, Congress created and disbursed particular entitle-
ments in order to recruit people to do the Government’s bidding, whether
that was fighting foreign enemies, exterminating Native Americans, set-
tling upon southern or western lands, or establishing certain forms of
economic development on the frontier.

Congress’s practice of selective legal entitlement, and the understand-
ings it both sprang from and generated, simultaneously transformed par-
ticular individuals into virtuous citizens while ignoring others’ claims of
need and right, fashioned geographic and social communities around
newly created, quasi-private property, and brought about the destruction
of the communities and lives of indigenous peoples. This would have an
enduring influence on the scope and direction of congressional author-
ity, the contours of Federal social policy, and the meaning of American
citizenship. Although land entitlements evinced a discernible shift to-
ward universal provision during the homestead movement of the mid-
nineteenth century, the Civil War and Reconstruction resulted in a return
to Federal governance that enshrined selective entitlement as a standard
operating procedure. That the American state of the late nineteenth and
early twentieth centuries failed to incorporate citizens broadly and equi-
tably into the polity is perhaps not surprising given this legacy.**

?2 Incorporation, or “the manner and extent to which people are included, consolidated,
and organized” as members of a political community, is powerfully affected by gover-
nance. Suzanne Mettler, Dividing Citizens: Gender and Federalism in New Deal Public Policy
(Ithaca, NY: Cornell University Press, 1998), p. 9.
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This book portrays the early American state as it grew into the rela-
tively cohesive and autonomous organization that claimed and exercised
sovereignty over a signficant portion of the North American continent
and its population during the late eighteenth and nineteenth centuries.
Its specific focus is upon one way in which that state grew, through its de-
velopment of a policy device that utilized the state’s extractive and rhetor-
ical capacities simultaneously to privilege particular interests and extend
into ideological space to define American conceptions of identity and
citizenship. The rest of this chapter explores that policy device in depth,
drawing upon both historical examples and contemporary struggles to
illustrate the kinds of contests over meaning and frames of meaning that
entitlement programs have always engendered.

Rethinking Entitlement(s)

Entitlements work most obviously in a top-down way, establishing public
benefits and burdens and shaping people’s perceptions, attitudes, and
behavior. Yet, they are also given meaning from the bottom up, in social
relations and politics. The worthiness of citizens is constructed both by en-
titlement programs, as they are implemented via particular administrative
arrangements, and by the ways in which societal norms and ideas about
deservingness become part of the architecture of those programs. In
analyzing any system of social provision, historic or contemporary, it is
critical to look beyond the definitions of desert that emanate from formal
institutional locations to consider how citizens’ social identities and sta-
tuses, rights and obligations, relationships, and behaviors are influenced
by entitlement programs and the ways those programs are understood.
It is also important to identify the ways in which individuals and groups
consciously invoke beliefs about entitlement in order to give shape to a
state and its policies.

Arich and growing body of scholarship has emerged in recent years to
examine the effects of legal practices, institutions, and language on social
and political identity. Scholars have investigated how law is implicated in
people’s struggles to define themselves as individuals and as groups, and
how legal processes influence and respond to those struggles. Of particu-
lar interest have been the processes by which people and things come to
be recognized as differentiable, how difference is inscribed in and reified
by legal categories, and how legal forms and categories work to direct and
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constrain people’s preferences and construct their expectations.?3 This
is because knowledge of the social world and the categories that make it
possible “are the stakes, parexcellence, of political struggle, the inextricably
theoretical and practical struggle for the power to conserve or transform
the social world by conserving or transforming the categories through
which it is perceived.”?4 Legal categories play a particularly critical role
in constructing the social world, because law has particular force in shap-
ing human decisions about what is natural and unnatural, normal and
abnormal, legitimate and illegitimate, acceptable and unacceptable.?>
Entitlements are an extraordinarily overt and powerful form of law.
Their eligibility requirements reflect deliberate decisions about issues of
social definition, made by state actors who have chosen at a particular
historical moment to recognize certain citizens and mark them as de-
serving of tangible public benefits. This does not imply that entitlement
programs necessarily represent a uniform political consensus, that the
identities they endorse are solely the product of their making, or that
those identities are not subject to resistance, contestation, and change.
To the extent that entitlements stimulate and justify belief in the deserv-
ingness of certain citizens at the expense of certain communities, though,
the stories they tell and the strategic suggestions they impart are central
to a larger epistemological framework.2® In the aggregate and over time,

?3 See, e.g., Carol J. Greenhouse, “Courting Difference: Issues of Interpretation and Com-
parison in the Study of Legal Ideologies,” Law & Society Review 22 (1988): 688; William
E. Connolly, Identity\Difference: Democratic Negotiations of Political Paradox (Ithaca, NY:
Cornell University Press, 1991), especially pp. 64—94; Martha Minow, Making All the
Difference: Inclusion, Exclusion, and American Law (Ithaca, NY: Cornell University Press,
1990); Brigham, Constitution of Interests.

24 Pierre Bourdieu, “The Social Space and the Genesis of Groups,” Theory and Society

14 (1985): 729. Bourdieu notes that it is “no accident that the verb kategoresthai, which

gives us our ‘categories’ and ‘categoremes,” means to accuse publicly.”

Zillah R. Eisenstein, The Female Body and the Law (Berkeley: University of California

Press, 1988), p. 43. It must be noted that although complex social realities often seem

to be simplified in terms of such dichotomous oppositions, they can be (and often are)

ordered in other ways. One of the issues that legal entitlements have always raised is that
of whether they create de facto categories of “undeserving” individuals diametrically
opposed to those “deserving” of (or “qualified” to receive) benefits, or merely recognize
those most deserving of benefits out of a universe of deserving citizens. The difference is
not merely semantic. For a potent example of congressional arguments over this very

issue, see the debate over the 1818 Pension Act chronicled in Chapter 2.

26 See Jerome Bruner, Actual Minds, Possible Worlds (Cambridge, MA: Harvard University
Press, 1986), pp. 11-48; Patricia Ewick and Susan S. Silbey, “Subversive Stories and
Hegemonic Tales: Toward a Sociology of Narrative,” Law and Society Review 29 (1995):
197—226; John Brigham, “Right, Rage, and Remedy: Forms of Law in Political Discourse,”
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entitlements play a central role in the development and legitimation of
nation-states. First and foremost, they are policy devices that engineer a
large part of the terrain that is social and political reality.

Thinking about entitlements in this way is not intended to deempha-
size the unique politics of particular programs, but rather to emphasize
the ways in which the structure shared by all entitlement programs in-
fluences their politics and vice versa. This can be seen more clearly if
we consider two potential methods of social provision, justified by po-
litical ideologies that are polar opposites.?” One is social provision via
“the market,” under which no one is entitled to anything, and the state’s
role is minimal and noninterventionist (in essence, classic liberal capi-
talism). The other possibility is that of universal social provision, where
by all citizens are entitled to, and the state charged with the distribution
of, an array of nonrival, nonexclusive public goods.?® Obviously, neither
the market nor universal social provision has ever existed in anything
close to pure form in practice, for the market would degenerate into an-
archy without the legal and military apparatus of the state to sustain it,
and universalism always requires the establishment of at least some basic
categories of selection (for example, categories determining disability or
old age). This is why the key to understanding any given system of social
provision lies first in recognizing the conscious programmatic action that
establishes its entitlements and then in carefully analyzing those entitle-
ments’ particular categories of selection, degrees of selectivity or exclusiveness, and
policy purposes at relevant points in that system’s historical development.
Entitlements are not natural functions of governments, but rather reflect
strategic choices between those policy alternatives that seem within the
realm of the possible in specific jurisdictions at specific times.?9

Studies in American Political Development: An Annual, vol. 2 (New Haven, CT: Yale University
Press, 1987), pp. 303-16; Ann Swidler, “Culture in Action: Symbols and Strategies,”
American Sociological Review 51 (1986): 273-86; and Robert W. Gordon, “Critical Legal
Histories,” Stanford Law Review 36 (1984): 57-125. As Gordon observes (p. 111), the legal
forms we use not only condition our power “to get what we want but what we want (or
think we can get) itself.”
I'am grateful to Stuart McConnell for valuable insights that contributed to this paragraph.
To term a public good “nonrival” or “indivisible” means that a quantity of that good may
be consumed by one citizen without in any way diminishing the consumption oppor-
tunities of others. A “nonexclusive” public good is a good that, when supplied to one
citizen, cannot be denied to others.
29 As suggested earlier, those policy alternatives may have little if anything to do with the
conscious, deliberate construction of a “welfare state,” yet they nonetheless may come
to constitute a national system of care.
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The case studies that form the core of this book demonstrate that
the U.S. Government typically relied upon very selective entitlement pro-
grams for key groups of citizens as a dual means of social provision and
state building during the first century of its existence. This shaped the
people’s notions of the kinds of political claims that could and should be
articulated and by whom, encouraging certain behaviors while constrain-
ing others. In the formative years of the polity, Americans learned to argue
over what reasons were adequate for winning particular entitlements. As
time passed and additional selective benefits were legislated by Congress,
they argued less and less about whether fighting for entitlements was the
best use of their energies, or whether an array of highly selective entitle-
ments was a proper foundation for a national system of care. Debates over
the disposition of the public domain did engender consideration of the
central state’s basic obligation to provide during the 1850s, to the extent
thatarguments rooted in the natural rights of man were transformed into
powerful new arguments about the social and political rights of citizens.
However, the politics of section and race that culminated in the Civil War
derailed that civic conversation. Only in principle would the Homestead
Act of 1862 extend the nation’s beneficence to all in need of home and
farm. Congress’s subsequent creation and expansion of an inegalitarian
pension system benefiting only Union veterans of the Civil War dealt a
major blow to nineteenth-century visions of a national system of social
provision rooted in the guarantees of citizenship.

The E-Word in Contemporary American Politics: What’s in a Name?

Many of the battles that historically have erupted over American social
benefits have had to do with the details of particular entitlement pro-
grams. Thus it was something of an unusual development when entitle-
ments per se became the focus of public attention in the United States in
the late 1980s and early 19gos. Concern that entitlement spending was
“threatening the nation’s future” became so strong that a presidential
commission was appointed and charged with making recommendations
on entitlement and tax reform in late 1993.2° Critics also warned that

3% See, e.g., Peter G. Peterson and Neil Howe, On Borrowed Time: How the Growth in Entitle-
ment Spending Threatens America’s Future (New York: Simon & Schuster, 1988). President
William Jefferson “Bill” Clinton established the Bipartisan Commission on Entitlement
and Tax Reform by executive order in November 1993.



